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Risk In Commercial Leases:
Contractual Indemnity
And Additional Insured Coverage

By Robert H. Friedman, Esq., Friedman P.A., Palm Beach, Florida

Whether you represent landlords, tenants, or both, allocation of risk provisions in
commercial leases are an important way to protect both parties in the event of a
liability claim. The two key risk allocation provisions found in leases are contractual
indemnification and additional insured coverage. Insurance is often seen as a way to
backstop a contractual indemnity promise in a contract, which it is, but the downside is
that all insurance policies have exclusions and limitations, and contractual indemnity has
its own limitations. Itis not always the case that insurance coverage will be available to
pay for a contractual indemnity promise, and there will be situations where insurance
coverage will apply, even in the absence of contractual indemnity obligations within a
contract.

Contractual Indemnity in Commercial Leases
Most commercial leases contain indemnity provisions that
divide the parties'responsibility in one of two ways: fault-based
orlocation-based responsibility. Under a fault-based provision,
the tenant agrees to defend and to indemnify the landlord
for any claims resulting from the tenant’s negligence, and
the landlord mutually agrees to defend and to indemnify the
tenant for any claims resulting from the landlord’s negligence.
The fault-based indemnity provision often contains language
addressing joint negligence situations and allocates indemnity
obligations for claims“to the extent caused by”the landlord or
the tenant. Allocating indemnity based on relative fault may
seem equitable, but in practice, this type of provision leaves
many questions unanswered, which in turn invites disputes.
Is a defense owed purely based on a claimant’s allegations, or
must the relative negligence of the parties be proven? What
if only the tenant or the landlord is sued but either party
may be at fault? What if the tenant is sued but the incident
occurred inacommon area that the landlord is responsible for
maintaining? What if the landlord is sued as a deep pocket but
was not involved with the operation of the premises? These
are just some of the open questions that make fault-based
indemnity obligations difficult to enforce in practice.

A Brighter Line: Indemnity Based on Location

A more efficient way to allocate contractual indemnity
in commercial leases is to base contractual indemnity on
the location of the incident, as this will draw a bright line
between the parties’'indemnity obligations in the lease. Most
commercial leases will clearly set forth the responsibilities of
the landlord and the tenant to maintain and keep safe certain
areas. In a shopping center, for example, the lease will typically
provide that the landlord is responsible for maintaining and
providing security in the common areas, including the parking
lot and the common walkways, and the tenant is responsible
for maintaining the areas inside the leased premises, and
directly in front of the leased premises. In this circumstance,
in a location based contractual indemnity provision, if the
landlord is responsible for maintaining the common areas, and
the incident occurs in the common areas, then the landlord
has an obligation to indemnify a tenant who is sued for any
incidents arising from use of the common areas, even if the
claimant alleges that the tenant was negligent. As you can see,
a clear allocation of responsibility for maintenance and safety,
and contractual indemnity provisions that dovetail those
obligations, can go a long way towards avoiding contractual
indemnity disputes.

continued, page 19
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Negligence

Some leases require one party to indemnify the other party,
evenininstances where the other party is negligent. Although
Florida courts view contracts that attempt to indemnify a party
againstits own negligence with disfavor, there is no prohibition
under Florida law for such a provision.? However, Florida courts
will give extra scrutiny to such provisions, and only enforce
such provisions if they express an intent to indemnify against
the indemnitee’s own negligence in clear and unequivocal
terms.> An enforceable provision must do more than just state,
generally, that the indemnitor owes indemnity for “any and
all claims,” and instead, must explicitly state that indemnity
applies, even if the indemnitee is negligent, so long as the
indemnitee’s negligence is less than 100%.* There are some
exceptions to the foregoing rule, most notably for construction
contracts that are subject to Florida’s anti-indemnity statute,
Fla. Stat. § 725.06, but this statute rarely applies in the context
of leases.

The Obligation to Defend and the Vouching In
Rule

A good indemnity clause will specify that a defense is owed
for any claims that may potentially be indemnified, which
is essentially the duty-to-defend standard in the insurance
context. This can help avoid the wait-and-see approach
that many indemnitors attempt to take when faced with
an indemnity demand. Accordingly, in this circumstance,
an indemnitor that ignores or rejects a tender of defense,
when the obligation to defend is clear, can face severe
consequences. For example, the “vouching in” rule, also
referred to as “vouchment,” holds that when an indemnitor
rejects a contractual indemnity demand, and refuses to provide
a defense, it cannot later collaterally attack a settlement or a
judgment binding the indemnitee, except in limited situations
where money was paid that was not owed to the plaintiff (i.e.,

due to a fraudulent or collusive settlement).
continued, page 20
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Additional Insured Coverage and Its
Limitations

The parties’ contractual indemnity obligations should be
backed up by insurance requirements in the lease, which
include additional insured coverage obligations. The goal
of both the landlord and the tenant should be to ensure
that any liability claim risk is shifted to insurance, and to also
avoid coverage gaps that may leave a contractual indemnity
promise uninsured. This requires that the promises made in the
lease correspond with the coverage that will be purchased in
connection with the lease. A typical general liability policy will
provide insured contract coverage, which acts as an exception
to the contractual liability exclusion, and which specifically
promises to cover an indemnitor for the pre-loss indemnity
promises it makes to the indemnitee. Without this insured
contract coverage, the risk of the indemnity promise is, instead,
shifted to the parties to the lease. Important to note, if the
indemnity promise is intended to extend only to the extent of
insurance, then this should be specified in the lease.

Some landlords or tenants may choose to self-insure, at
least for smaller claims, using some combination of reserves,
deductibles, self-insured retentions, fronted coverage, or
captive insurance. If self-insurance mechanisms will be used
to address any indemnity claims, this should be spelled out in
the lease to make clear the lack of insurance backing up the
indemnity promise in the lease. In leases with self-insurance
mechanisms, the lease should also utilize “primary and non-
contributory”language to ensure that any additional insured
coverage is primary to not only the indemnitor’s own insurance,
but also to its self-insurance. Ensuring that the scope of
insurance matches the scope of the indemnity promise in the
lease is important to avoid failure-to-procure claims, which
could require the indemnitor to step into the shoes of an
insurer, if it fails to purchase the insurance specified in the
lease.

When reviewing insurance certificates to confirm coverage,
parties need to ensure that the correct amount of additional
insured coverage is listed. Some policies limit additional
insured coverage, so it is no broader than, and its limits are
no higher than that required by the indemnity agreement.
Many leases require insurance of “at least” a certain amount,
but do notaddress the question of whether additional insured
coverage limits extend to the limit of the indemnitor’s policy,
even if the indemnity promise is for a lower amount. Many
insurance policies will limit the additional insured coverage to
the lesser amount unless clearly stated otherwise in the lease.

Forms of Additional Insured Coverage

Not all additional insured coverage provisions are the same,
so simply requiring additional insured coverage in a lease,
without specifying the scope of that coverage may lead to
unpleasant surprises later on. Most insurance companies

utilize standard forms from the organization called the
Insurance Services Office, Inc. (“ISO”).” There are several types
of additional insured endorsements utilized by liability insurers,
which are each designated by a form number and the date
promulgated by ISO.2 The additional insured endorsements
most commonly utilized today are CG 20 10 07 04 and CG
20 37 07 04,° which provide coverage “only with respect to
liability ... caused in whole or in part by” the named insured.
This language has been narrowly interpreted by Florida courts,
so that it is limited to liability faced by the additional insured
due to the negligence of the named insured.' Until 2019, the
additional insured provision specific to landlords, “Additional
Insured - Managers or Lessors of Premises (ISO Form CG2011),”
contained the broader “arising out of” language,'’ but since
2019, the 2019 revision uses the narrowed “caused in whole
or in part by” language.

What Type of Additional Insured Coverage
Does Your Client Have?

After the lease is signed, it is important to follow up on an
annual basis to ensure that the correct insurance has been
purchased, so thatinsurance coverage complies with the lease.
Most parties rely on a certificate of insurance that provides a
summary of the coverages purchased. This can be problematic,
as the standard certificate of insurance (typically written on
an ACORD 25 form) has disclaimer language stating that it
should not be relied upon, nor does it create coverage rights.
Further, certificates of insurance are notoriously inaccurate,
so it is essential to review the entire policy, or to, at least,
review the additional insured provisions to the policy, to
ensure compliance with the lease requirements. Most leases
will give the parties the right to demand copies of insurance
policies, and if your lease does not provide for this, it should
be amended to provide for this going forward. Alternatively,
Fla. Stat. § 627.4137 (2024) provides “claimants” with the right
to demand to see a copy of an applicable liability policy, as
well as a statement of coverage defenses raised by the insurer
following a loss.

Broad-Form Endorsements v. Name-In-Lights
Endorsements
The are two ways a party can be named as an additional
insured on a liability policy: via a broad-form endorsement
or a“name in lights” (NIL) endorsement. Most of the time, a
broad-form endorsement is used. This endorsement names
as “additional insureds” all parties that the named insured
agreed to extend the policy’s coverage to, without the need
to specifically name each entity. This is the most common way
to add additional insureds to policies because it is the simplest
to administer. However, a party who wants to make sure it is
provided with additional insured coverage can ask that a NIL
endorsement be issued that expressly names the additional
continued, page 21
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insured and that specifies the scope of the additional insured
coverage provided for that entity.

What Happens If No Additional Insured
Endorsement Is Issued?

There may be times when neither a broad-form nor a NIL
additional insured endorsement is issued, or when a broad-
form is issued but it is not the correct form. This can give rise
to a failure-to-procure claim as addressed above.'? However,
it is important to note that, a missing additional insured
endorsement on the policy does not necessarily mean that the
indemnitee lacks insurance protections. If the landlord and
tenant are both sued then this might trigger the indemnitee
coverage, which applies when the insurer is defending the
named insured in a case in which the indemnitee is also named
asadefendant. The certificate of insurance standing alone can
also create additional insured rights in certain circumstances,
even when no additional insured endorsement is issued.'
Florida courts have also held that the contractual indemnity
agreement itself can create additional insured coverage, even
in the absence of an issued endorsement.™

A party that believes it has contractual indemnity rights and
additional insured rights should be clear that it is tendering
a lawsuit filed against it under both protections. Prompt
notice and demand for defense and indemnity can avoid
the potential for waiver of indemnity or coverage rights. The
contractual indemnity tender is targeted to the indemnitor,
although it is expected that the indemnitor’s insurer often
will provide the response, as the insurer likely has insured
contract orindemnitee coverage. In the contractual indemnity
tender scenario, the insurer still remains a third party to the
contractual arrangement, however, so the indemnitee cannot
sue the insurer directly to enforce its contractual indemnity
rights, and must, instead, sue the indemnitor as referenced in
the contract.” However, if a party qualifies as an additional
insured, then that party has direct coverage rights, which
allows it to file a coverage action prior to the resolution of the
underlying lawsuit.'® An indemnitee’s lawsuit against both
the indemnitor and the indemnitor’s insurer is often the best
approach to sort out the obligations that are owed for defense
and indemnity under the contractual indemnity provision as
well as the additional insured coverage provisions in the lease.
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Endnotes

1 Thisarticle focuses on allocation of risk for liability claims. Risks of property
damage and business interruption, from perils like fire and windstorm, raise
other issues such as protection for loss payees and the impact of waiver of
subrogation that are beyond the scope of this article.

2 See e.g., Charles Poe Masonryv. Spring Lock Scaffolding Rental Equip. Co., 374
S0.2d 487,489 (Fla. 1979).

3 Seeld.; Cox Cable Corp. v. Gulf Power Co., 591 S0.2d 627, 629 (Fla. 1992).

4 See, e.g., Camp, Dresser & McKee, Inc. v. Paul H. Howard Company, 853 So.2d
1072, 1077 (Fla. 5th DCA 2003), review denied, 884 So0.2d 23 (Fla. 2004).

5 See Camp, Dresser & McKee, Inc., 853 So.2d at 1083; Heapy Eng’g, LLP v. Pure
Lodging, Ltd., 849 So. 2d 424, 425 (Fla. 1st DCA 2003) (“Once a legal obligation
has been established in the underlying action on the part of the indemnitee, the
indemnitor will become bound by a settlement agreement in a suit against the
indemnitee if the indemnitor was given notice of the claim and was afforded an
opportunity to appear and defend the claim, as long as the settlement was not
the result of fraud or collusion.”)

6 See e.g., Capitol Envtl. Servs., Inc. v. Earth Tech, Inc., 25 S0.3d 593, 596 (Fla. 1st
DCA 2009).

7 If you are wondering how competing insurance companies can share
policy language without violating antitrust law, the reason is the limited
antitrust exemption Congress granted the insurance industry in the McCarran-
Ferguson Act, 15 U.S.C. §§ 1011-1015.

8 For example, CG 20 10 11 85, the “gold standard” for additional insured
coverage utilizing “arising out of"language (and increasingly difficult to obtain)
is a commercial general (CG) liability form, number 20 10, promulgated by I1SO
in November 1985.

9  Priorto 1985,1SO provided additional insured coverage for both operations
and completed operations claims on the CG 20 10 form. Post-1985 ISO policies
require two endorsements to achieve the same result: CG 20 10 for operations
coverage and CG 20 37 for completed operations coverage.

10 Some federal courts have held that additional insured coverage under
this language is available only for the additional insured vicarious liability,
although the latest decision from the 11th Circuit seems to contradict that
conclusion. See Cincinnati Specialty Underwriters Ins. Co. v. KNS Group, LLC, 561
F.Supp.3d 1298, 1313 (S.D. Fla. 2021), affd, 21-13628, 2022 WL 5238711 (11th Cir.
Oct. 6,2022).

11 The “arising out of” language has been interpreted in Florida to mean
“having a connection with," so it does not require proximate causation or that
the named insured’s negligence contribute to the additional insured’s loss. See
Taurus Holdings, Inc. v. U.S. Fid. & Guar. Co., 913 So0.2d 528, 539-40 (Fla. 2005).

12 This oversight also may give rise to a broker malpractice claim.

13 See, e.g., Liberty Mut. Fire Ins. Co. v. State Farm Fla. Ins. Co., No. 15-20941, 2019
WL 4739393 (S.D.Fla. July 19, 2019), affd, 2022 WL 1025164 (1 1th Cir. 2022). Part of
the justification for this is that Fla. Stat. § 627.402(3) defines an insurance “policy”
as “awritten contract of insurance or written agreement for or effecting insurance,
or the certificate thereof, by whatever name called, and includes all clauses, riders,
endorsements, and papers that are a part thereof.” It remains unclear under the
case law what level of involvement the insurer must have with the issuance of the
certificate of insurance for the certificate to bind the insurer.

14 See, e.g., Ring Power Corp. v. Amerisure Ins. Co., 326 F. Appx. 502 (11th Cir.
2009); Cont'l Cas. Co. v. City of South Daytona, 807 So.2d 91 (Fla. 5th DCA 2002).
15 Fla.Stat. §627.4136, Florida's “direct action” statute, prohibits a non-insured
from suing the insurer until and unless it first obtains a judgment against the
insured potentially covered by the policy.

16 The indemnitee is a necessary party to any coverage action between the
indemnitor and its insurer, but having direct rights to sue on its own behalf
gives the indemnitee the option to control the timing and forum for the
coverage litigation.
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