
A4   dailybusinessreview.com    WEDNESDAY, NOVEMBER 16, 2011    DAILY BUSINESS REVIEW      

Commentary by Robert Friedman

E veryone is looking to trim costs in 
this economy, and insurance is a 
significant business expense. Most 

businesses are both underinsured and 
overinsured at the same time, leading 
to a waste of premium dollars and po-

tential gaps in coverage. 
To efficiently buy insur-
ance, companies need 
to appropriately match 
their insurance with 
their main risks and li-
abilities. And to reduce 
premiums companies 
should choose policy 
deductibles that are 

as high as possible while maintaining 
adequate reserves to pay claims within 
the deductible. Liability limits should 
be sufficient for realistic worst-case 
scenarios and property coverage limits 
should be within current property valu-
ations.

contractual Compliance
A good insurance broker can provide 

benchmarks to ensure that a company’s 
coverage limits are within a range of 
coverages purchased by peer compa-
nies. But all companies have unique 
liabilities and legal obligations. One 
area that can be overlooked is ensuring 
that insurance coverages comply with 
insurance requirements in commercial 
contracts. Insurance requirements are 
often found in leases, supplier agree-
ments, construction contracts, mort-
gage and loan documents and various 
indemnity agreements. These contracts 
must be reviewed in conjunction with 
an insurance review that ensures that 
the company is in compliance with 

its contractual obligations. Failure to 
comply with contractual insurance re-
quirements may constitute breach of 
an important contract. In the event of 
a casualty, the breaching party may be 
forced to self insure beyond its expecta-
tions — and ability to pay.

The right contractual insurance re-
quirements clause can be an effective 
tool that allows companies to save mon-
ey on their own insurance premiums by 
taking advantage of other companies’ 
insurance. By using contract language 
that requires the company to be added 
as an additional insured on another 
company’s policy, a business can se-
cure a secondary source of insurance 
protection without paying an additional 
premium. Better yet, if the language re-
quires the additional insured coverage 
to be primary and non-contributory, a 
company can avoid having to use its 
insurance altogether.

Requiring certificates of insurance 
from business partners before a con-
tract is signed will help ensure that the 
partner has purchased the requisite in-
surance. But certificates of insurance do 
not confer rights, and often are errone-
ously issued by brokers, so it is always 
best to request and review copies of the 
policies themselves.

Insurance coverage plays an im-
portant role in backing up contractual 
indemnity promises. In this economy 
it should not be assumed that the re-
quired insurance has been purchased 
or that your business partners can af-
ford to indemnify you out of their own 

pocket if they have failed to purchase 
adequate insurance.

Close gaps
Companies should also make sure 

that they are not leaving themselves 
exposed to liabilities due to gaps in cov-
erage. Although comprehensive general 
liability insurance covers companies for 
liabilities they face due to bodily injury 
or property damage claims, specialized 
policies or endorsements are needed 
for other liabilities. Common examples 
of claims for which companies may 
have gaps in coverage are employment 
claims, intellectual property disputes, 
and claims or regulatory action due to 
data breaches and privacy violations. 
In addition, although most standard in-
surance packages include some fidelity 
coverage in the event an employee em-
bezzles money or otherwise commits 
crimes against the company, standard 
crime limits are often insufficient to 
cover a large theft. Crime and fidelity 
claims have increased in recent years 
given the soft economy, and these risks 
warrant particular attention in this eco-
nomic environment.

From a property insurance stand-
point, companies often overlook ordi-
nance and law coverage, which reim-
burses a company for the cost of bring-
ing a building up to code in the event 
the building needs to be substantially or 
completely rebuilt. Companies should 
also make sure that they have sufficient 
business interruption insurance, which 
pays for lost profits and reimburses 
normal operating expenses if the com-
pany is unable to operate after a fire, 
hurricane, or other casualty.

One way to reduce property insur-
ance premiums is to have property 

values reappraised based on current 
market conditions. Property insur-
ance premiums typically are calculated 
based on the replacement cost of the 
structure. Property values and construc-
tion costs have declined significantly in 
recent years. Policyholders who have 
not reassessed their properties in the 
last five years likely are paying higher 
premiums than necessary. 

Don’t Understate Values
Companies should not intention-

ally understate property values, as that 
would subject them to a co-insurance 
penalty that can significantly reduce 
coverage limits in the event of a loss. 
But businesses should make sure they 
are not needlessly paying extra pre-
miums for property insurance limits 
that they could never reach, even in 
the event of a total loss. In particular, 
master condominium association poli-
cies and builder’s risk policies on stalled 
projects may contain inflated insurable 
values. Business income limits may 
need to be adjusted downward as well, 
if a company’s revenues and profits 
have suffered significant declines.

Every company’s property portfolio 
and liability profile is different, so it is 
important for businesses to work with 
their brokers and coverage counsel to 
ensure that they have an appropriate 
amount of insurance. Premium dollars 
likely can be put to better use in pro-
tecting a company against risks which, 
in this shaky market, can push a floun-
dering company over a financial cliff.

Robert Friedman is an attorney with 
Friedman P.A. in Palm Beach. He counsels 
corporate policyholders on insurance cover-
age issues.
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But even if the court upholds the law, 

Republican leaders say “repeal and re-
place” remains their slogan.

“Job-killing tax hikes on families and 
small businesses may well be constitu-
tional — that doesn’t mean we would 
support them,” said Senate Republican 
Leader Mitch McConnell of Kentucky.

House Speaker John Boehner of 
Ohio remains committed to repeal-
ing the overhaul and replacing it with 
a Republican plan regardless of the 
Supreme Court ruling, his spokesman 
said. “We will continue to work to repeal 
it,” said Michael Steel.

The administration is dug in, too. 
Publicly, officials say they’re confident 
Obama’s plan for covering the uninsured 
will be upheld to the last comma.

Privately, there’s a Plan B: If the court 
strikes down the law’s unpopular linch-
pin — the so-called individual man-
date requiring most Americans to carry 
health insurance — the administration 
would take whatever’s left and try to 
put that in place. That includes a major 
expansion of Medicaid for low income 
people, a host of new rules for insurance 
companies, and cuts for hospitals, drug 
companies and other providers serving 
Medicare recipients.

So far, the law’s record is mixed. A 
provision allowing young adults to re-
main on their parents’ policy until age 26 
has been a big success. But the admin-
istration had to pull the plug on a long-
term care insurance plan that turned 
out to be financially unsustainable. New 
programs to help small businesses and 
people with health problems get cover-
age have attracted much less enrollment 
than hoped for. Seniors with high drugs 
costs are saving money, but some con-
tinue to struggle.

The law’s major changes — expand-
ing coverage to more than 30 million 
uninsured people — are still two years 
away. The Supreme Court decided to 
take the case now after lower courts 
split and the administration, as well as 
its opponents, asked for a decisive ruling 
to clarify the law of the land.

Four-Court Review
Of four federal appeals courts that 

have ruled, two upheld the law, one 
struck down only the insurance man-
date and one punted, saying it is prema-
ture to decide the merits until the main 
coverage provisions take effect in 2014.

Appeals courts in the District of 
Columbia and Cincinnati that upheld the 
law found that requiring Americans to 

carry health insurance — even if intru-
sive — is within the power of Congress 
to regulate interstate commerce.

Starting with 2014 tax returns, the 
law imposes a penalty on those who do 
not have coverage through an employer, 
a government program or individual 
purchase. In passing that requirement, 
a Democratic-led Congress found the 
health care system is a major part of the 
national economy and insurance can’t 
work if people can postpone getting cov-
erage until they become sick.

A federal appeals court in Atlanta saw 
things differently.

Ruling against the administration in 
a lawsuit by 26 states, that panel found 
Congress overstepped its constitutional 
authority by imposing the insurance 
mandate. The unprecedented require-
ment to carry health insurance would 
force average citizens to buy an expen-
sive product from a private company 
from cradle to grave, the majority said.

Plenty Of Options
The immediate impact of a Supreme 

Court decision in 2012 is likely to be po-
litical.

Upholding the law will be seen as vin-
dication for Obama’s approach to govern-
ing, said Robert Blendon, a Harvard pub-

lic health professor who follows opinion 
trends on health care. “This is not only an 
issue of whether or not the bill is consti-
tutional, or what is the best public policy,” 
said Blendon. “It’s an issue about the judg-
ment of the president.”

At the other end of the spectrum, the 
Supreme Court could strike down the en-
tire law, validation for Republicans who 
from the start called it government over-
reach. But no appeals court has gone that 
far.

A mixed verdict would create its own 
problems. The court could strike down 
only the insurance mandate, leaving the 
rest of the law in place. That includes 
a Medicaid expansion expected to help 
about 16 million uninsured people and 
a prohibition on insurers turning away 
people with pre-existing health problems 
or charging them more.

The demise of the mandate to carry 
coverage would create a real crisis for 
the insurance industry. Insurers may be 
forced to accept patients who apply after 
getting sick but at the same time would be 
deprived of a larger pool of insured people 
over which to spread their costs.

Administration lawyers maintain that if 
the mandate is struck down, the require-
ment that insurers accept people in poor 
health should also be invalidated. 
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